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Earl Maney, the Plaintiff, and Paul J. Parker, the
Def endant, were the parties to a witten five-year |ease for
comercial property in Ceveland. M. Parker, who operated a
woodwor ki ng/ machi ne shop on the prem ses, took possession of the
property on Septenber 8, 1989. Late in 1990, after occupying the

property for slightly nore than one year, he vacated the



prem ses. On May 6, 1993, M. Maney, the landlord, filed suit in
the Chancery Court of Bradley County seeking back rent and
damages for repairs to the building. After a trial, the
Chancel | or determined that M. Parker "had a right to abandon the
prem ses,” but awarded damages to conpensate M. Maney for
expenses he incurred nmaking repairs to the property. M. Maney

appeal s and presents the follow ng i ssues for review

1. The Chancellor erred in holding that the
Def endant had a right to abandon the prem ses.

2. The Chancellor erred in failing to hold that
Def endant wai ved his right to abandon by renai ni ng on
the property for six nonths and paying rent for nine
nont hs after the all eged notice to vacate.

3. The Chancellor erred by admtting evidence
whi ch shoul d have been barred by the Statute of Frauds.

4. The Chancellor erred in holding that the
Appel  ant was not entitled to future rent for the
bal ance of the | eased period; in failing to award
Appel l ant the entire anount expended for renoval of
debris and repair of the building subsequent to the
Appel | ee vacating the prem ses; and in failing to award

the Appellant his expenses and attorney's fees incurred
In enforcing the provisions of the | ease.

Soon after M. Parker occupied the prem ses, the
rel ati onship between the parties becane rather contentious. The
record indicates that the parties clashed over a variety of
matters generally related to the condition of the prem ses while
in M. Parker's possession. At sone point in the |late spring or
summer of 1990, the parties argued over responsibility for an
over head door which had fallen. M. Parker clainms that during

the course of the argunment M. Maney said: "You get your stuff



and get out." To which M. Parker alleges he replied: "[Als soon
as | can find a building, that's exactly what 1'll do." M.
Parker's testinmony is corroborated by two fornmer enpl oyees and
anot her tenant of M. Maney's, but M. Mney denies that the

exchange occurred.

Soon after the conversation regardi ng the garage door,
M. Parker began searching for another building. By Novenber of
1990 M. Parker had noved his business to a new | ocati on.
However, M. Parker continued paying rent through January of 1991
because a vehicle he owned renained on the prem ses until that
time. Two nonths after M. Parker ceased paying rent, in March
of 1991, M. Maney left a nmessage on M. Parker's answering
machi ne advi sing himthat they needed to discuss the situation.
M. Parker pronptly returned the call, but failed to reach M.
Maney. After making sone repairs to the building, M. Mney
relet the prem ses. Although the two occasionally saw each ot her
around town, they had no further contact regarding the | eased

prem ses until M. Maney filed this suit.

M. Maney's first three issues hinge on the follow ng
guestion: Was M. Parker relieved of his obligations under the
| ease, if so, when was the |lease term nated? |In his Menorandum
Qpi ni on, the Chancellor determned that "[t] here are enough
faults on each side to invalidate the contract” and that, in view
of all the evidence, M. Parker "had a right to abandon the

prem ses."” Al though the Chancell or does not specify the |egal



grounds for his decision, the renedy suggests that he either
granted a rescission of the | ease contract, or found that the

| andl ord conmitted a breach so naterial as to discharge the
tenant fromhis duty to pay rent. Unfortunately, the evidence
does not support the Chancellor's decision. The record does not
reflect sufficient grounds to support a rescission, nor does it
reflect that M. Maney commtted a breach so material that it

operated to discharge M. Parker's |ease obligations.

In his brief, M. Parker argues that the all eged
exchange between hinself and M. Maney in which he agreed to "get
out" amounted to an agreenent to term nate the | ease by nutua
assent. Tennessee follows the general rule that when parties
agree to termnate a |lease to which the Statute of Frauds is
applicable, the term nating i nstrunent nust al so be in witing.

17 Tennessee Jurisprudence, Landl ord and Tenant 8§ 29 (1994)

[ hereinafter Landlord and Tenant]; see also 3A Thonpson on Real

Property, 8 1315 (1981) [hereinafter Thonpson]. The courts wll
not enforce a parol agreenent to surrender, such as the one

all eged here. However, the doctrine of surrender of the term by
operation of |aw can operate to termnate a | ease wi thout the

requi renment of a witing.

Under Tennessee |aw, a surrender occurs when a tenant
abandons the | eased prem ses and the | andl ord accepts the
abandonnent, either expressly or through acts indicating

acqui escence. Landlord and Tenant § 29. A surrender of the term



by operation of |aw arises when the parties act in a manner
I npl ying a nutual agreenent to termnate the | andlord and tenant
rel ati onship, yet offer and acceptance are not clearly present.

Thonpson, supra § 1344. The question of whether the acts of the

parties indicate a neeting of the mnds on the issue of surrender
is one for the fact-finder. 1d. Since this is an appeal of a
bench trial and the record reflects a full evidentiary hearing,

we are able to nake that finding in our de novo review.

Courts will find an abandonnent of the | eased prem ses
where the tenant does an act or acts exhibiting the intent to
abandon and resulting in the absolute relinquishnment of the

prem ses. Landlord and Tenant § 29. M. Parker's act of noving
hi s business fromthe property at issue, coupled with his

di scontinuing the rent paynents, sufficiently indicates his

i ntent to abandon the prem ses.

Qur decision in this case turns upon whether M. Mney
shoul d be deened to have accepted M. Parker's abandonnent. CQur

Suprene Court addressed this issue in Karns v. Vester Mtor Co.

161 Tenn. 331, 30 S.W2d 245 (1930). |In Karns, the Suprene
Court, in quoting from35 Corpus Juris, 1093, adopted the

following rule (161 Tenn. at page 333; 30 S.W2d at page 245):

The acceptance of a surrender is not inplied from
the nere fact of a reletting of the dem sed prem ses,
al t hough taken in connection with other circunstances
the reletting may anount to an acceptance and work a
surrender of the term by operation of Iaw. \Whether a
rel etting shows an acceptance of the surrender depends



on whether the landlord relets on the account of the
tenant or on his own account.

The Court, cognizant of the rule requiring mtigation
of damages, also stated: "[T]he landlord may refuse to accept a
surrender, and after notice to the |lessee of his intention to do
so, relet the prem ses for the best rent obtainable, and recover
the difference between the rent reserved in the | ease and the

rent received fromthe subsequent tenant." (Enphasis added.)

Thus it is quite clear that a | andlord who relets
abandoned property but wi shes to avoid the doctrine of surrender
by operation of law, nust notify the tenant that the reletting is
only in mtigation of damages and does not indicate an intent to
accept the tenant's abandonnent. The record in this case
indicates that M. Maney left a nessage regarding the | ease on
M. Parker's answering machi ne approximately two nonths after
receiving M. Parker's last rent paynent. M. Parker testified
that he attenpted to return the call but got no answer. M.
Maney made no further attenpt to notify M. Parker of his
intentions regarding the property even though they occasionally
saw each ot her around town and M. Parker's address and tel ephone

nunmber renmmi ned the sane.

W find that M. Maney's single attenpt to tel ephone
M. Parker regarding the lease is not sufficient to constitute
notice of an intent to relet on M. Parker's account in

mtigation of damages. Therefore, M. Maney's subsequent



reletting of the property is an act inconsistent with the

| andl ord and tenant rel ationship which evidences an intent to
accept M. Parker's abandonnent of the prem ses. Taken together,
the acts of M. Parker and M. Maney constitute a surrender of
the term by operation of law. Therefore, M. Parker was relieved
of his obligations under the |ease, not because of the alleged
parol agreenent to term nate, but because of M. Mney's

acceptance of M. Parker's abandonnent of the pren ses.

The only remaining i ssues M. Maney raises regard the
Chancel l or's award of damages, and his refusal to award expenses
and attorney's fees. M. Mney appeal s the anount of damages
awar ded by the Chancellor for repairs to the prem ses after M.
Par ker's abandonnment. The Chancell or heard a great deal of
testi nony regardi ng damages, he viewed a nunber of photographs
and a nunber of invoices and receipts. After review ng the
evi dence, the Chancellor determ ned that M. Maney had proven
$1,250 in damages to a reasonable certainty. The evidence does
not preponderate agai nst the Chancellor's finding; hence, we wll

not disturb it.

The final issue M. Maney presents is whether the
Chancel | or shoul d have awarded expenses and attorney's fees as
provided in the | ease for "enforcing any provision of the | ease."
The only provision of the |ease actually enforced through this
action is the one requiring M. Parker to surrender the prem ses

in the sane condition and repair as he received them ordinary



wear and tear excepted. While sone small percentage of the
attorney fees M. Maney has expended on this case can be
attributed to his danage recovery, we decline to enforce this
provi sion of the | ease because M. Maney filed suit w thout
giving M. Parker an opportunity to settle their dispute. W
believe that before M. Maney is entitled to onerate M.
Parker with attorney fees, it was incunbent upon M. Mney to

give notice of his claimbefore resorting to |egal action.

For the foregoing reasons the judgnment of the
Chancellor is affirmed and the cause remanded for collection of
costs below. Costs of appeal are adjudged agai nst the Appel |l ant

and his surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Clifford E. Sanders, Sr.J.



